CITY OF LoDl

AGENDA ITEM L-02

CounciL COMMUNICATION

AGENDA TITLE: Ordinance No. 1794 Entitled, “An Ordinance of the City Council of the City of Lodi
Adopting a Development Agreement Pertaining to the Development of 151 Acres
Located on the West Side of Lower Sacramento Road between the Woodbridge
Irrigation District Canal and Vine Street (Westside Project) (Development
Agreement GM-05-002)"

MEETING DATE: April 4, 2007

PREPARED BY: City Clerk

RECOMMENDED ACTION:

BACKGROUND INFORMATION:

Motion waiving reading in full and (following reading by title)
adopting the attached Ordinance No. 1794.

Ordinance No. 1794 entitled, “An Ordinance of the City Council of
the City of Lodi Adopting a Development Agreement Pertaining to
the Development of 151 Acres Located on the West Side of
Lower Sacramento Road between the Woodbridge Irrigation District

Canal and Vine Street (Westside Project) (Development Agreement GM-05-002)” was introduced at the
regular City Council meeting of March 21, 2007.

ADOPTION: With the exception of urgency ordinances, no ordinance may be passed within five days of
its introduction. Two readings are therefore required — one to introduce and a second to adopt the
ordinance. Ordinances may only be passed at a regular meeting or at an adjourned regular meeting;
except for urgency ordinances, ordinances may not be passed at a special meeting. 1d. All ordinances
must be read in full either at the time of introduction or at the time of passage, unless a regular motion
waiving further reading is adopted by a majority of all council persons present. Cal. Gov’'t Code § 36934.

Ordinances take effect 30 days after their final passage. Cal. Gov't Code § 36937.

This ordinance has been approved as to form by the City Attorney.

FISCAL IMPACT: None.

FUNDING AVAILABLE: None required.

RJ/jmp

Attachment

Randi Johl
City Clerk

APPROVED:

council/councom/Ordinance2.doc

Blair King, City Manager
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ORDINANCE NO. 1794

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF LODI
ADOPTING A DEVELOPMENT AGREEMENT PERTAINING TO THE
DEVELOPMENT OF 151 ACRES LOCATED ON THE WEST SIDE OF
LOWER SACRAMENTO ROAD BETWEEN THE WOODBRIDGE IRRIGATION
DISTRICT CANAL AND VINE STREET (WESTSIDE PROJECT)
(DEVELOPMENT AGREEMENT GM 05-002)

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF LODI AS FOLLOWS:
SECTION 1. The properties subject to this Development Agreement include the following:

151 acres within the Westside Project area located on the west side of
Lower Sacramento Road between the Woodbridge Irrigation District canal and
Vine Street (Assessors Parcel Numbers 029-380-05, 027-040-01, 027-040-020,
and 027-040-030).

SECTION 2 The applicant for the requested Development Agreement is as follows: Frontier
Community Builders.

SECTION 3. The requested Development Agreement is summarized as follows:

Development Agreement GM-05-002 is an agreement between the City and the developer, in
which the developer agrees to provide certain benefits to the City in exchange for a vested right
to proceed with the development consistent with the development approvals. The term of the
Development Agreement is 15 years. The vested right the developer obtains is the ability to
proceed with the development as approved and to avoid the imposition of new regulations on
subsequent discretionary approvals (i.e. vesting tentative maps) for the development.

SECTION 4 The City Council hereby finds that the proposed Development Agreement is
consistent with the General Plan land use designation and the zoning for the proposed
development.

SECTION 5. The City Council, by Resolution No. 2007-48, has certified the Lodi Annexations
Environmental Impact Report (EIR) and adopted a Statement of Overriding Consideration for
the proposed project.

SECTION 6. The City Council hereby adopts Ordinance No. 1794 approving the Development
Agreement by and between the City of Lodi and Frontier Community Builders, attached herein
as Exhibit A.

SECTION 7. No Mandatory Duty of Care. This ordinance is not intended to and shall not be
construed or given effect in a manner which imposes upon the City, or any officer or employee
thereof, a mandatory duty of care towards persons or property within the City or outside of the
City so as to provide a basis of civil liability for damages, except as otherwise imposed by law.



SECTION 8. Severability. If any provision of this ordinance or the application thereof to any
person or circumstances is held invalid, such invalidity shall not affect other provisions or
applications of the ordinance which can be given effect without the invalid provision or
application. To this end, the provisions of this ordinance are severable. The City Council hereby
declares that it would have adopted this ordinance irrespective of the invalidity of any particular
portion thereof.

SECTION 9. This Ordinance was introduced by the Lodi City Council on March 21, 2007, and
adopted by the Lodi City Council on April 4, 2007. This Ordinance shall take affect 30 days
from and after its adoption. The ordinance summary shall be published in the Lodi News
Sentinel, a newspaper of general circulation published and circulated in the City of Lodi.

A certified copy of this ordinance is available for review in the in the City Clerk’s office located at
221 West Pine Street.
Approved this 4™ day of April, 2007

BOB JOHNSON
Mayor

Attest:

RANDI JOHL

City Clerk

State of California
County of San Joaquin, ss.

I, Randi Johl, City Clerk of the City of Lodi, do hereby certify that Ordinance No. 1794
was introduced at a regular meeting of the City Council of the City of Lodi held March 21, 2007,
and was thereafter passed, adopted, and ordered to print at a regular meeting of said Council
held April 4, 2007, by the following vote:

AYES: COUNCIL MEMBERS —
NOES; COUNCIL MEMBERS -
ABSENT: COUNCIL MEMBERS —
ABSTAIN: COUNCIL MEMBERS —

| further certify that Ordinance No. 1794 was approved and signed by the Mayor on the date of
its passage and the same has been published pursuant to law.

RANDI JOHL
City Clerk
Approved as to Form:

D. STEPHEN SCHWABAUER
City Attorney
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DEVELOPMENT AGREEMENT
FCB WESTSIDE PROJECT

This Development Agreement is entered into as of this ___ day of , 2007, by
e setween the CITY OF LODI, a municipal corporation (“City"), and, FRONTIER
SOMMUNITY BUILDERS. INC. (“Landowner”). City and Landowner are hereinafter collectively
sferred 10 as the "Parties” and singularly as "Party.”

RECITALS

1 Authorization. To strengthen the public planning process, encourage private
Larticipation in comprehensive planning and reduce the economic risk of development, the
_egislature of the State of Califernia adopted Government Code Section 65864, et seq. (the
Development Agreement Statute”), which authorizes the City and any person having a legal or
quitable interest in the real property to enter into a development agreement, establishing
erain development rights in the Property which is the subject of the development project
application

2 Property Landowner holds a legal or equitable interest in certain real property

~aled - the City of Lodi County of San Joaquin, more particularly described in Exhibit A-1

sitachec hereto (the "Property”)  Landowner represents that all persons holding legal or
.1uiable interests in the Property shall be bound by this Agreement.

3 Project. Landowner has obtained various approvals from the City (described in
e detail in Recital 6 below) for a mixed use project known as FCB Westside (the “Project’)
- ne located on the Property

4 Public Hearing. On October 25, 2006. the Planning Commission of the City of
. acting pursuant to Government Code Section 65867, held a hearing to consider this
reement and the Planning Commission action has been reported to the City Council.

D

5 Environmental Review. On . 2007, the City Council certified as
srequate and complete, the Lodi Annexation Environmental Impact Report (“EIR") for the
Fooect Mitigation measures were required in the EIR and are incorporated into the Project and
-+ 1he terms and conditions of this Agreement, as reflected by the findings adopted by the City

il concurrently with this Agreement

8 Project Approvals The following land use approvals (together the "Project
. rrovais have been granted for the Property, which entitiements are the subject of this
Acreement

61. Tne EIR. The Mitigation Measures in the EIR are incorporated into the
et and into the terms and conditions of this Agreement (City Resolution No. I
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6.2. A General Plan Amendment (the “General Plan"), (attached hereto as .
xhipi B approved by the City on __ 2007 (City Resolution No. );

6.3. The Zoning of the Property (attached hereto as Exhibit B-1) approved by
2007 (City Ordinance No )

6.4. The Large Lot Tentative Subdivision Map for the Project (attached hereto
- Exnipit C-1) to be subsequently considered by the City through a noticed public hearing
ncess. The parties agree that the large lot subdivision map included herein is for illustrative
roses only and shalt not be effective until approved through a notice public hearing process

e Citv If approvec by the City, the Large Lot Subdivision Map shall thereafter be included
thin the Project Approvals listed herein);

6.5. Reserved:

6.6. The Development Plan and Infrastructure Plan for the Project (attached
sreto as Exhibit D). approved by the City on . 2007 by City Resolution No.

6.7. The Growth Management Allocations. as required by Chapter 15.34 of
s¢  Municipal Code, as set forth in Exhibit E, approved by the City on
2007 ny Ordinance No.

6.8. Trus Development Agreement, as adopted on , 2007 by
¢, Crdinance No. ____ (the “Adopting Ordinance’); and.

6.9. Tre Annexation Approvals granted by San Joaquin County Local Agency
- mation Commission as shown in Exhibit F attached hereto.

Need for Services and Facilities. Development of the Property will result in a
.4 for municipal services and facilities, some of which will be provided by the City to such
eselopment subject to the performance of Landowner's obligations hereunder. With respect to
arer pursuant to Government Code Section 65867.5, any tentative map approved for the
rroperty will comply with the provisions of Government Code 66473.7.

8 Contribution_to Costs of Facilities and Services. Landowner agrees to
oute to the costs of such public facilities and services as required herein to mitigate
“pacts on the community of the development of the Property, and City agrees to provide such
~ic facilities and services as required herein to assure that Landowner may proceed with and
riete development of the Property in accordance with the terms of this Agreement. City and
iosrer recognize and agree that. but for Landowner's contributions set forth herein
e contributions “o mitigate the impacts arising as a resuit of development entitlements

sion 4 397200



Jranted pursuant to this Agreement. City would not and could not approve the development of

‘he Property as provided by this Agreement and that, but for City's covenant to provide certain

seimies and services for development of the Property, Landowner would not and could not
~mmit 1o provide the mitigation as provided by this Agreement. City's vesting of the right to
ievelop the Property as provided herein is in reliance upon and in consideration of Landowner's
greement 10 make contributions toward the cost of public improvements as herein provided to
1tigate the iImpacts of development of the Property as development occurs,

g Development Agreement Resolution Compliance. City and Landowner have
sker al actions mandated by, and fulfilled all requirements set forth in, the Development
~.greement Resolution of the City of Lodi, as set forth in the City Council Resolution No. 2005-

“~ir tme consideration and approval of the pre-annexation and development agreement.

10 Consistency with General and Specific Plan Having duly examined and
sidered this Agreement and having held properly noticed public hearings hereon, the City
~c *hat this Agreement satisfies the Government Code §65867 5 requirement of general plan

crisistercy

NOW. THEREFORE in consideration of the mutual promises, conditions and
~venants hereinafter set forth, the Parties agree as follows:

AGREEMENT

1. incorporation of Recitals. The Preamble, the Recitals and all defined terms set
-~ = hoth are hereby incorporated into this Agreement as if set forth herein in full.

Description of Property. The property, which is the subject of this Development
Loreement is described in Exhibit A-1 and depicted in Exhibit A-2 attached hereto (“Property”).

Interest of Landowner The Landowner has a legal or equitable interest in the
~pert.  Landowner represents that all persons holding legal or equitable interests in the
>roperty shall be bound by the Agreement

4 Relationship of City and Landowner. It is understood that this Agreement is a

- ~ract ‘hat has been negotiated and voluntarily entered into by City and Landowner and that

~downer s not an agent of City. The City and Landowner hereby rencunce the existence of

4 ‘orr of joint venture or partnership between them, and agree that nothing contained herein

an. document executed in connection herewith shall be construed as making the City and
sdowner oint venturers or partners.

5 Effective Date and Term.

v bl o
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5.1. Effective Date The effective date of this Agreement ("Effective Date"} is
2007 which is the effective date of City Ordinance No. adopting this .

reement

52. Term Upon execution, the term of this Agreement shall commence on
crecuve Date and extend for a period of fifteen (15)years . unless said term is terminated,

~aifec or extended by circumstances set forth in this Agreement. Following the expiration of

werm thie Agreement shall be deemed terminated and of no further force and effect. Said

~iraton of the Agreement shall not affect any right or duty created by City approvals for the

. pety adopted prior ‘o concurrently with, or subsequent to the approval of this Agreement

‘he opligations of Sections 20, 24 or 25 of this Agreement. In the event that litigation is filed
- party {defined ‘o exclude City and Landowners or any assignees of Landowner) which

ceks 10 nvalidate this Agreemert or the Project Approvals, the expiration date of this

seme shall be extended for a period equal to the length of time from the time the summons
~mplaint and/er petition are served on the defendant(s) until the judgment entered by the
nal anc not subject 1o appeal. provided, however, that the total amount of time for
expiration date shall be exiended as a result of such litigation shall not exceed four

5.3. Automatic Termination Upon Completion and Sale of Residential

“~is Agreement shall automatically be terminated. without any further action by either

- »eed to record any additional document, with respect to any single-family residential lot

. narcel designated by the Project Approvals for residential use, upon completion of
ctructhon and issuance by the City of a final occupancy permit for a dwelling unit upon such

< nential ot and conveyance of such improved residential lot by Landowner to a bona-fide

ie

aill purchaser thereof |n connection with its issuance of a final inspection for such
e ot City shall confirm that all improvements. which are required to serve the lot. as
by City, have peen accepted by City. Termination of this Agreement for any such
i ot as proviged for in this Section shall not in any way be construed to terminate or
- assessmen! district or Mello-Roos Community Facilities District lien affecting such

t +ne time of termination

6 Use of Property.

6.1. Vested Right to Develop. Landowner shall have the vested right to
ciop the Project in accordance with the terms and conditions of this Agreement, the Project
rovae the City's existing policies, standards and ordinances (except as expressly modified

 hie Section € 1 and Section 8 3) and any amendments to any of them as shall, from time to

ne approved pursuant io this Agreement. Landowner's vested right to develop the

~pery shall be subject 1o subsequent approvals; provided however, except as provided in

2 that any conditions, terms, restrictions and requirements for such subsequent
~va s shall not prevent development of the Property for the uses, or reduce the density and
1, of developmen: or limit the rate or timing of development set forth in this Agreement.
- == _andowner = not in default under this Agreement. Notwithstanding the vested rights

NS
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sranted nerein, Landowner agrees that the following obligations, which are presently being
sjeveiopec. shall apply to development of the Property:

6.1.1 Payment of a development fee for a proportionate share of the
design and construction cost of the Highway 99 interchange
project at Harney Lane.

6.1.2 Payment of Agricultural Land Mitigation fee, as identified in
Mitigation Measure LU-2, pursuant to the ordinance andfor
resolution to be adopted by the City of Lodi.

6.1.3 Payment of Eleciric Capital Improvement Mitigation fee (see
Section 6.4.10) pursuant to the ordinance and/or resolution to be
adopted by the City of Lodi.

6.1.4 Payment of development fee for proportionate share of the costs
of designing and constructing a water treatment system and/or
percolation system  for treatment of water acquired from
Woodbridge Irrigation District (see Section 6.4.7) pursuant to the
ordinance an/or resolution to be adopted by the City of Lodi.

"ith regards to the fees identified in Sections 6.1.1, 6.1.2, 6.1.3, and 6.1.4 and these fees only,
andowner hereby consents to their imposition as conditions of approval on any discretionary or

risteria land use entitlement subsequently granted by the City including but not limited to
=starce of building permits. City agrees that the fees payable by the Landowner pursuant to
ections © 11 6812 6 3 and 6 1.4 shall be adopted in conformance with applicable law, and
calappy uniformly o all new development on properties within the City that are zoned
czistert with the Project Approvais, or apply uniformly to all new development on properties
- milarly situatec whether by geographic location or other distinguishing circumstances.
the fees identified in this Agreement including but not limited to the Project
Sections &7 612, 612 E£14 and 83 no other subsequently enacted
ment or capital ‘2e shall be ‘mposed as a condition of approval on any discretionary or
decision.  The Parties acknowledge and agree that the fees applicable tc the
ent pursuant o the Project Approvals and this Agreement may be increased during
e of this Agreement provided that (1) such increases are limited to annual indexing {i.e.
<« Fhgineering News Record index. or the CPI, or other index utilized by the City) and as
dec - current fee crdinances and (2) the increased fees are adopted in conformance with

o aw. apply uniformly to all new development on properties within the City that are
nsistent with tre Project Approvals or apply uniformly to all new development on
that are simiarly situatec, whether by geographic location or other distinguishing
noes. The initiar adjustment shall be effective as of four years after the Effective Date
Agreement and shall be calculated based on the difference in the applicable index from
Lmencal rate at the end of the month foliowing the third year after the Effective Date and

neical rate at the end of the month following the fourth year after the Effective Date. All
“sequent increases shall be based on the annual change in the applicable index.
~tanthstanding the preceding sentence. index adjustments to the fees set forth in Section 8.2
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- psections 2. 3 and 4 shall be effective annually as set forth in the relevant ordinances and
=solutions. Moreover, Landowner will be subject to the indexing called for above even if -
sndowner nas filed a complete application for a Vesting Tentative Map and will not vest
Jainst such indexing until payment of the fees as called for in this Agreement.

6.2. Permitted Uses. The permitted uses of the Property, the density and
eow 1y of use, the maximum height and size of proposed buildings, provisions for reservation
edicanon of land for oublic purposes, location and maintenance of on-site and off-site
covements  location of public utilities and other terms and conditions of development
oolicabie to the Property, shall be those set forth in this Agreement, the Project Approvals and
- wendments to this Agreement or the Project Approvals. City acknowledges that the
~e Approvals provice for the land uses and approximate acreages for the Property as set
w0 Exhibit B-1 and Exhibit B-2

6.3. Moratorium, Quotas, Restrictions or Other Growth Limitations.

~sowrer and City intend that, except as otherwise expressly provided in this Agreement, this
areement shall vest the Project Approvals against subsequent City resolutions, ordinances and

tiatives approved by the City Council or the electorate that directly or indirectly limit the rate,
ne o sequencing of development, or prevent or conflict with the permitted uses, density
neonie sity of uses or the right to receive public services as set forth in the Project Approvals;
Aded owever Landowner shall be subject to rules, regulations or policies adopted as a resuit
nanges in federal or state law (as provided in Section 7.3) which are or have been adopted on
v applied, Citv-wide or arez-wide basis. in which case City shall treat Landowner in a

;p table and rroportionate manner with all properties, public and private, which are

-aciec oy the changes in federal or state law

6.3.1 Allocations Under City Growth Management Program

a_ Allocations Required Prior to Map Approval

~~sister 1 with the City s Growth Management Program, which shall apply to the Project,
: cﬁherwuse provided herein. no tentative map for any portion of the Property shall be
! such time as Landowner has obtained allocations for each residential unit within the
“overed by such map, consistent with the Growth Management Ordinance (Ordinance
-odified as Section 15.34 of the City of Lodi Municipal Code.

b. Schedule of Allocation of Residential Units

‘oilowing schedule of residential unit allocations shall apply to the Project.

{iy initial Allocation:

Vorsion 4 37972007



..« of the Effective Date of this Agreement, the following number of residential units shall be
~itiaily aliocated to the Project from the City's reserve of unused allocations (“Initial Allocation”):

275 Low Density Units

- vrept for the requirement set forth in Section 6.3.1(a) above the Initial Allocation has been
Jetermined to be exempt from and in compliance with the provisions of the Growth
anagement Ordinance and Resolutions 81-170 and 91-171 (timing and point system
equirements).

(i Subseguent Annual Allocations:

< the Effective Date of this Agreement, Landowner shall be entitled to apply for future
_nrual aliocations in three-year increments, and on a rolling basis. Provided that Landowner
therwise complies with the City’'s Growth Management Program, Landowner shall be entitled to
.nrual aliocations set forth in Exhibit E (*Annual Allocations”). If Landowner elects in any year tc
souest fewer allocations than provided for in Exhibit E or if the term of any allocation granted
yores before it is used as part of obtaining a subdivision map, Landowner shall be entitled to
= _pon submission of a complete growth management allocation appiication, additional
-ations after the eighth year of this Agreement and through the term of this Agreement
- uding any extension thereto granted pursuant to Section 5.2. The total number of growth
znagement allocations granted hersunder shall be limited to the number of residential units
Loioved as part of the Project Approvals exciuding any senior housing residential units. The
- ~¢ 5.~ allocations shall be restricted to the year for which such allocations were made.
< cter with the Growth Management Ordinance. Notwithstanding the foregoing, Landowner
‘=0 est additional aliocations, over and above those set forth in Exhibit “E”, and City may
.-+ aliocations ir its discretion. provided such additional allocations are consistent with
.« Growth Management Allocation Program, Resolutions 91-170 and 91-171, subject to
sdditional commurity benefits and/or exactions negotiated upon such a request.

. sowrer 1s not required to apply for such ailocations on an annual basis. Landowner may

~stead comply with all development plan and related requirements under the Growth

v =nagement Ordinance and Resolutions 81-170 and 91-171 every third year, at which time

voer may apply for allocations for the next three-year period. After the expiration of the

- ‘v which an Annua Allocation was issued to Landowner, Landowner may submit a request
1 ssued by the City another Annuai Allocation, such that Landowner may maintain, on a
o nasis. a number of allocations equal to three Annual Allocations. Except for aliowing the

ccwrer this flexibility in terms of the number of years for which Landowner may apply, all

. Lest= ‘or Annual Allocations must otherwise comply with the Growth Management Ordinance

-+ Resolutions 91-17C and 91-171

- = requrement that Landowner apply for Annual Allocations does not alter the vested rights of
¢ Project, specifically as to the General Plan and zoning designation of the Project.

reron 4 3/8/2007



(c Growth Management Ordinance in full force and effect:

vcept wnere otherwise specifically stated herein, nothing in this section 6.3.1 is intended to
sodify ir any way the City's Growth Management Program, including its exemptions under

Section *5.34 040 (e.g for senior citizen housing).

Section 6.3.2 Future Growth Control Ordinances/Policies, Etc.

(&) One of the specific purposes of this Agreement is to assure

«eve oper that. during the term of this Agreement no growth-management ordinance, measure,

oy

regulation or development moratorium of City adopted by the City Council or by vote of

< eeciorate after the Effective Date of this Agreement will apply to the Property in such a
Lanrer <o as to the reduce the density of development . modify the permissible uses, or modify
~& phasing of the deveiopment as set forth in the Project Approvals.

xor

{") Therefore, the parties hereto agree that, except as otherwise
essiv provided in the Project Approvals, Sections 6.1, 8.3.1 or 6.4 or other provision of this

Lgreement which expressly authorize City to make such pertinent changes, no ordinance,

Wi

~.le regulation. decision or any other City action, or any initiative or referendum voted on

/ the public. which woulc be applicable to the Project and which would affect in any way the
aie
e-e ve any other City service shall be applicable to any portion of the Project during the term of

ar
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 sevelopment, construction and build out of the Project, or limit the Project’s ability to

.greement, whether such action 1s by ordinance. enactment, resolution, approval, policy,
-aguiation. decision or other action of City or by public initiative or referendum.

o City, through the exercise of either its police power or its
~ower whether oy direct City action or initiative or referendum, shall not establish, enact

rpose any additional conditions, dedications, fees or other exactions, policies, standards,

- sgulations, which directly relate 1o the development of the Project except as provided in
. 57 831 or 54 herein or other provision of this Agreement which expressly allows
- ake such changes. Nothing herein prohibits the Project from being subject to a (1) City-

L
~d ssue. (i) City-Wide special or general tax, or (i) special assessment for the

<uonon or mantenance of a City-wide facility as may pe voted on by the electorate or
cwoe enacted provided that such tax. assessment or measure is City-wide in nature. does
‘50 minate against the land within the Project and does not distinguish between developed

indeveloped parcels

(d) This Agreement shall not be construed to limit the authority of City to
ge processing fees for land use approvals, public facilities fees and building permits as they

te - plumbing, mechanical, electric of fire code permits, or other similar permits and

e

ments which are in force and effect on a city-wide basis at the time those permits are

sophed for except to 1he extent any such processing regulations would be inconsistent with this
Sgreement

SRR T T
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angowner

(e Netwithstanding subdivision (b), the City may condition or deny a
approval, extension or entitiement if it determines any of the following:

(1) A failure to do so would place the residents of the Project
o the immediate community, or both, in a condition dangerous to their
health or safety, or both.

(2) The condition or denial is required in order to comply with
state or federal law (see Section 7.3).

6.4. Additional Conditions.

6.4.1. Timing of Dedications and Improvements of Parks

agrees tc dedicate park land and complete construction of all the park

mprovements as described and set forth in the Project Approvals at its sole cost and expense.
e ists of the parks and park improvements contemplated herein is set forth in Exhibit “I” and

-yt
- L

oy by

aCHnes
v

I oY=
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L
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Lancowner and City agree that the provision of land and the construction of all park
and installation of equipment within the Project boundaries will satisfy Landowner’s
Act obligations as set forth in Lodi Municipal Code Chapter. Therefore, Landowner shall
“bligated to pay any additional park fees and Landowner shall not be entitled to any
he vaiue of the improvements constructed or equipment installed except as provided

3 OW The phasing of such improvements shall be in compliance with the Phasing

~edule ncluded in Exnibit |

egards 10 the park improvements listed in Exhibit J, prior to approval by the City of the first

o on

ertative

subdivision map. Landowner shall prepare plans and specifications for all park

revements includec in the Project Approvals and submit those plans and specifications to

T LiE

ar
can

‘or review and approval which approval will not be unreasonably withheld provided that
anc specifications contain all park improvements listed in Exhibit J and satisfy all

& conditions ©f approval ncluded in the Project Approvals. The Landowner shall
the parks in compliance with the approved plans and specifications. The City will

norovements auring construction. If improvements are of poor quality andfor do not

equirements of approved plans and specifications, the City will notify the Landowner

finc and the Laroowner at iie sole cost. shall correct any errors or deficiencies. The

e ii‘,a.z“a"a”r‘
amentc Road, North of Vine Street and as depicted in the Westside Facilities Master Plan

w =

er shall construct the parks to the satisfaction of the City, which shall be defined as

rce with the approved plans and specifications.

of the park mprovements identified herein, Landowner is obligated to offer for
to the City for a period of six vyears, five acres of land located at West of Lower

Jses including a possible acquatic center. Upon acceptance of the dedication by the
:r must occur within six years after the offer of dedication is made, the City shall, for
aining term of tus Agreement and at the time of City approval of any development



sroject iocated in the area south of West Vine Street, north of Highway 12, and west of North
ower Saramento Roac (“Adjacent Property’), impose a requirement that the developer of the
aciacent Parcel pay the the City an amount equal to the reasonable actual costs incurred for
Jark 'anc and related construction costs by Landowner for parks developed within the Project in
.v-ess of the minimum amount of park dedication required by the Lodi Muncipal Code and
v o the developer of the “Adjacent Parcel” uses to satisfy its park dedication requirements.
- carres agree that they shall calculate the any potential credit payable by the deveioper of
dzcent Property pursuant to this paragraph prior to approval fo the first tentative
scivision magp for the Property Upon receipt of the that payment, City shall either pay that
-~ ~unt ' Landowner or credit that amount against any outstanding fee payable by Landowner

64.2 Rehabilitation of Existing Residential Units

ancowner agrees that within ten years of the Effective Date of this Agreement, Landowner
<2l either rehabilitate or pay the costs (for a total value of $1,250,000) of rehabilitating up to a
~aximum of twenty-five (25) single-family or multi-family residential units within the area
- ~undec by the Unior Pacific railroad tracks, Cherokee Lane, Kettleman Lane and Lockford
S "o satisfy this obligation Landowner may pay to rehabilitate residential units owned by
rers or may purchase. rehabilitate and sell or rent said residential units. The City shall have
= rght to approve the residential units selected for rehabilitation; said approval shall not be
_~reasonably withheid by the City.

& mprovements required herein to facilitate rehabilitation of residential units may include
‘andscaping. painting. roof repair replacement of broken windows, sidewalk repairs, non-
structural architectural improvements, and demolition and reconstruction of residential units.

work performed pursuant to this section shall be done pursuant to properly issued building
rermits as required by City of Lodi ordinances. As part of the annual review required pursuant

Leciion 13 Landowner shall report on work completed during the prior year towards meeting
ne obhgations set forthin this paragraph

‘ne event that Landowner has not satisfied this obligation within ten years from the Effective
“ate _andowners shali pay the City fifty thousand dollars ($50,000) per residential unit for each
“-he wenty-five (25) Jnits that have not been rehabilitated as set forth above. The funds paid
wall be placed in a dedicated city fund to be used for housing rehabilitation grants or loans
e the area specified hereinabove

65.4.3. payment for Promotion of Economic Development

Jthir ten (10) years of the Effective Date of this Agreement, Landowner shall pay the City Two

i ndrec Twenty-Six Thousand U S dollars ($226,000) for use by the City for economic

- yelopment actions ncluding job creation. promoting retail sales and/or wine industry tourism

as Hetermined by ‘he City. The purpose of this payment is to assist the City in its effort to
—airan a balance between employment and housing demands.

SOG G-
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6.4.4 Payment of Utility Exit Fees The Lodi Electric Utility is a

.+, owned and operated utility that provides electrical utility services for residential, commercial
s~ industrial customers in Lodi- As the proposed project sites would be annexed to the City of
. the Lodi Electric Utility would provide electrical utility services to the project site. To the
et that Landowner s assessed "exit fees,” also known as “Cost Responsibility Surcharges,”
. Sachic Gas & Electric for its departing load, Landowner shall pay said fees when they are
& _andowner may. at its option and at its own cost, request a Cost Responsibility Surcharge
“Lempton from the California Energy Commission for any qualified departing load pursuant to
<« o0 California Coce of Regulations, Section 1395, et. seq. Forms for the exemption are
313 on-fine at hitp://www.energy.ca.goviexit_fees/documents/2004-02-
PGE EXEMP_APPLPDE  City makes no representation that Landowner is eligible for
=rentions pursuant to these reguiations. Landowner agrees to save, defend, indemnify and
2 niess City fror any and all costs. judgments of awards owed to Pacific Gas & Electric

+ of or relatec 1o City's provision of electrical utility services to the project site.

o

6.4.5 Maintenance of Specified Public Improvements

\aowner agrees to provide or pay for all park, median strip, and other landscaping
irterance and repairs for two years for lands dedicated by the Landowner to the City and
.-ceptec oy the City. in the event that Landowner chooses to pay the City for the costs of
- yrterance and repar, the City shall provide an estimate of the annual costs and the
~aowner shall pay the full amount within thirty calendar days after the City by U.S. Mail or
a4 ransmite the estimate to the Landowner If the amount paid to the City exceeds the
= amount ncurrec by the City plus reasonable staff costs to administer the contract, the

withir a reasonable period of time. refund the difference to the Landowner.

6.4.6 pPayment for Fire Departrnent Facilities, Equipment and
Apparatus
saation ‘o any applicable development impact for fire services, within ten years of the

“Hective Date of this Agreement, Landowner shall pay Two Million Six Hundred Thousand U.S.
i-iare 1$2.600,000) to the City for use to acquire additional facilities, equipment and apparatus
the _odi Fire Department.

\ndewner acknowledges that City will enter into contracts to acquire the facilities, equipment
4o apparatus  As consideration for City's agreement to authorize payment in instaliment
suments  Landowner agrees to provide a letter of credit payable to the City, in a form
~aso~ably acceptable to the City Attorney, in an amount sufficient to cover the amount due
City agrees that Landowner may substitute a letter of credit, in a form reasonably
~ec ane to the City Attorney. for a lesser amount upon payment of any portion of the amount
. nerein Upon delivery of such replacement letter of credit and its approval as tc form by the
v anemey the City will release and convey 10 Landowner the prior letter of credit.

o W
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6.4.7 Reserved.

6.4.8 Water Treatment and/or Perco lation Cost Landowner shall pay
. ‘ee based on the proportionate share of the costs of designing and constructing a ‘'water
‘reatment system and/or percolation system for treatment of water acquired by the City from the
Woodbridge Irrigation District.  Landowner shall pay the fee as required under the fee program
¢ ne development by the City, but in no event later than when water service connection for
sach residential. office and commercial unit is provided.

6.4.9 Public Art on Property Within ten (10) years of the Effective
Jate of tris Agreement. Landowner shall obtain City approval for and install public art on the
Proyect The value of the public art installed shall be equal to One Hundred Fifty Thousand U.S.
sollars 1$150.000) inclusive of design and installation costs, which together shall not exceed
0C The public ar shall be installed in a place within the Project that is visible from the
rght-of-way or from an area or areas that provides public access. Landowner shall
.de maintenance of the public art.  Landowner shall be eligible to apply for City matching
sosnt for the public art up to @ maximum amount of $40.000 The parties agree that any
~atching grant provided by the City shall be in addition to the $150.000 contribution provided by
.ngowner pursuant to the section and shall be subject to any and all conditions normaily
mposed as part of the ssuance of a grant by the City

6.4.10_Utility Line Extension City is preparing a policy pursuant to

snich property developed will pay the actual costs of capital improvements necessary to extend

“hty services to a development Landowner acknowledges that such an extension is

ccessary to implement the Project Approvals on the Property Landowner agrees to pay the

) sursuant to the policy to be adopted by the City, the costs of the capital improvements
~ecessary to extend utility services to the Property.

6.4.11 improvements to be Designed and Constructed by
Landowner Within or Adjacent to the Project Boundaries

The Project Approvals require the installation of specified public and private improvements.
andowner shall as specified in the Project Approvals, either design, engineer and construct
e following improvements or pay the City the appropriate fee for the design, engineering and
nstruction of said improvements The obligations imposed on the Landowner herein shall be
- additon to any other obligations set forth in this Agreement.

- e event that any of Developer's improvements encroach upon any city facilities, property or
ohts of way developer shall indemnify City against any and all expenses, including legal fees,
~urrea by the City to secure replacement facilities, property or rights of way.

I T S o
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6.4.11.1 Surface Water Facilities

“ission Main (Proportionate share of the total design, engineering and construction

ansn
oBls

rorage

“ank (Proportionate share of the total design, engineering and construction costs).

6.4.11.2 Water Supply Facilities

e ew water well to cover proposed development within the Southwest Gateway and
riestside development areas. The well will be installed in the Southwest Gateway area at the
canon identified in the Project Approvals or approved by the City Engineer. This condition may
¢ satsfied by the installation of the well pursuant the requirement set forth in Section 6.4.7.2 of
« FOB Southwest Gateway Develoment Agreement provided that adequate flow capacity is
., .ced for the development authorized as part of the Westside and Southwest Gateway
=t 2oprovals. The well shall be installed and operational on or before January 1, 2010 or

‘e f stherwise required by the Water Master Plan.

6.4.11.3 Water Distribution Facilities

infrastructure in all streets.
cessary by the Public Works Director.

. water pipes and related
v interm or temporary facilities as determined ne

6.4.11.4 Sewer Collection Facilities

. sewe’ pipes and related infrastructure in all streets.
. interm or temporary facilities as determined necessary by the Public Works Director.

6.4.11.5 Recycled Water Facilities

. recycled water pipes and related infrastructure for irrigations systems located in or on
srreets. oublic and private school sites (to property boundary line only), places of assembly
cluding but not limited 1o religious facilities (to property boundary line only), and high density

ecidential sites.
“vide o to a maximum of $50 000 to partially fund the City of Lodi Recycled Water Master

Han Study
6.4.11.6 Storm Drainage Facilities

stormwater pipes and related infrastructure in all streets and basins.
siormwater detention basins, control structures, pumping facilities and appurtenant piping

and conirols

N A
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A interim or temporary facilities as determined necessary by the Public Works Director.

Jeveloper will be entitled to apply for reimbursement under Lodi Municipal Code Chapter 16.40
‘o penefit received by undeveloped properties as a result of the construction of the
mprovements required by this paragraph  Without limiting in any manner, the City Council's
‘ture exercise of its legislative discretion in the public hearing called for by Chapter 16.40, the
~arties anticipate that the benefited properties will be those set forth in Exhibit J. The parties
sjzc expressly acknowledge the final determination of benefited properties shall be determined
sursuant to process set forth in Chapter 16.40.

6.4.11.7 Streets and Roads

Design and construct al streets within the Project Boundary as set forth in the Project
Approvais

Reconstruct Lodi Avenue west of Lower Sacramento Road to western project boundary.
econstruct Tokay Ave /Lower Sacramento Road intersection to accommodate wider street
sections

“ay Fair Share Cost payments for traffic mitigation measures identified in the Lodi Annexation
“nvironmental Impact Report that are not projects within the Streets & Roads Fee Program.

With "egard to the requirement to construct streets and roads, for sections of such streets and
cads that are not wholly within the project site, necessary to satisfy the obligations set forth in
nis Agreement and the Project Approvals, Landowner will use its best efforts to acquire all
e-essary real property interests including, but not limited to, (1) submitting formal offer letters
51 persons or entities who own or lease said property, (2) diligently pursuing implementation
< ar purchase agreement, (3) paying all amounts required pursuant to the purchase
screement n a timely manner consistent with the terms of the purchase agreement and wil!
ner construct the streets or roads in compliance with the Project Approvals and any
“sequent subdivisions maps.  In the event Landowner is not able after its best efforts to
1ouire any necessary croperty. City and Landowner agree that City will consider all actions
c-esszy ‘o form an assessment district to provide the funds necessary for the City to acquire
- necessary property ncluding through eminent domain as necessary, and Landowner
.crees that upon the City complying with all requirements for consideration of formation of
ssessment district. Landowner shall, for all property within the proposed district that it owns or
~ssesses the legal authority to vote on behalf of, vote in favor of formation of the assessment
r "ne parties agree that items to be inciuded within the costs to be funded by the
srrent oistrict shali include but not be limited to all costs, including attorneys fees
coessaty 10 acquire the necessary property interests, all design and engineering costs and ali
1S IrUCons costs

\}.
.

Jevenper will be entitled to apply for reimbursement under Lodi Municipal Code Chapter 16.40

‘o benefil received by undeveloped properties as a result of the construction of the
~orovements requirec by this paragraph. Without limiting in any manner, the City Council's
Sure exercise of its lecislative discretion in the public hearing called for by Chapter 16.40, the

<4
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arties anticipate that the benefited properties will be those set forth in Exhibit K. The parties
also expressly acknowledge the final determination of benefited properties shall be determined
ursuant to process set forth in Chapter 16.40

6.4.12 Hutchins Street Square Endowment Within ten (10) years of the
“#actve Date of this Agreement. Landowner shall pay the City Three Hundred Thousand U.S.

\oliars 1$300,000) as an endowment for the maintenance and operations of costs of Hutchins
Street Square

6.4.13 Agreement with Citizens for Open Government Landowner shall
ompiy with the terms of the Agreement to Amend Westside Development Agreement dated
“ecember 4. 2006 by and between the City, Citizens for Open Government and Landowner, a
-ooy of which is attached hereto as Exhibit L and incorporated herein by reference.

6.5 Annexation

The ability to proceed with development of the Property pursuant to the Project
approvais shall be contingent upon the annexation of the Property into the City. Pending such
annexation Landowner may, at its own risk, process tentative parcel maps and tentative
subdivision maps and improvement or construction plans and City may conditionally approve
s.ch tentative maps andfor improvement plans in accordance with the Entitlements, provided

“+y shall not approve any final parcel map or final subdivision map for recordation nor approve
- ssuance of any grading permit for grading any portion of the Property or building permit for
<tru~ture within the Property prior to the annexation of the Property to the City.

ty shall use ts best efforts and due diligence to initiate such annexation process,

“hizir the necessary approvals and consummate the annexation of the Property into the City,

luding entering intc any annexation agreement that may be required in relation thereto,

<ubject ‘o the City's review and approval of the terms thereof. Landowner shall be responsible

ihe nsts reasonably and directly incurred by the City to initiate, process and consummate

- annexation. the payment of which shall be due in advance. hased on the City’s estimate of

~-st and thereafter as and when the City provides an invoice(s) for additional costs
-urrec by City therefore in excess of such estimate.

Applicable Rules, Regulations, Fees and Official Policies.

74. Rules Regarding Permitted Uses Except as provided in this
sgreement, the City's ordinances, resolutions, rules, regulations and official policies governing
~e nermitted uses of the Property, the density and intensity of use, the rate timing and
-equercing of development, the maximum height and size of proposed buildings, and

\sions for reservation and dedication of land shall be those in force on the Effective Date of
< sgreement  Except as provided in Section 8.2, this Agreement does not vest Landowner's

fopEyom
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qris 1o pay development impact fees, exactions and dedications, processing fees, inspection
‘=es plan checking fees or charges.

7.2.  Rules Regarding Design and Construction. The Project has been
esignec as a Plannec Development pursuant to Chapter 17.33 of the Lodi Municipal Code.
jesior mprovements and construction standards shall be as set forth in Project Approvals

cing the Development Plan. and shall be vested for the term of this Agreement. Unless
“arwise provided within the Development Plan or expressly provided in this Agreement, all
o ~dinances. resolutions, rules, regulations and official policies governing design,
- sement and construction standards and specifications applicable to the Project and to
rorovements to be constructed by the Landowner shall be those in force and effect at

~& ‘ne applicable permit approval is grantec.

~
Ol

7.3 Changes in State or Federal Law. This Agreement shall not preclude
¢ application to development of the Property of changes in City laws, regulations, plans or
L~ cies the terms of which are specifically mandated and required by changes in State or
ederal aws or regulatons. These changes may include any increase in an existing fee or

sition of a new fee that are necessary for the City or Landowner to comply with changes in
e o Federal laws or regulations, including but not limited to sewer. water and stormwater
2vis O egulations

7 4. Uniform Codes Applicable Unless otherwise expressly provided in this

- creement the Project shall be constructed in accordance with the provisions of the Uniform
& iding Mechanical, Plumbing, Electrical and Fire Codes, City standard construction
<oecifications. and Title 24 of the California Code of Regulations, relating to Building Standards,
~ffec at the time of approval of the appropriate building, grading, encroachment or other
\steuction permits for the Project  If no permits are required for infrastructure improvements,
~rovements wil be constructed in accordance with the provisions of the Uniform
Mechanical Plumbing, Electrical and Fire Codes. City standard construction
“~ations and Titie 24 of the California Code of Regulations, relating to Building Standards.
Ject at the start of construction of such infrastructure.

5. Existing Fees, Newly Enacted Fees, Dedications, Assessments and Taxes.

8.1. Processing Fees and Charges. Landowner shall pay those processing,
spec or and plan check fees and charges required by City under then current regulations for
essino applications and requests for permits. approvals and other actions, and monitoring
olamce with any permits issued or approvals granted or the performance of any conditions

- resnect thereto or any performance required of Landowner hereunder.

82  Existing Fees Exactions and Dedications _ Landowner shall be

jaea io provide all dedications and exactions and pay all types of fees as required for the
es of development authorized by the Project Approvals as of the Effective Date of this
seent With regards any fees applicable to residential development, the Parties agree that
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‘ne fees shall be payable at the earliest time authorized pursuant to the Government Code
Section 66007 as it exists as of the Effective Date of this Agreement. The specific categories of
‘ses payable are listed below. The dedication and exaction obligations and fee amounts
savable shall be those obligations and fee amounts applicable (indexed as set forth
~ereinbelow) as of the date that the Landowner’s application for the applicable vesting tentative
wap s deemed complete  For any development for which the Landowner has not submitted a
‘esting tentative map, the dedication and exaction obligations and fee amounts payable shall be
‘+ose obligations and fee amounts applicable (indexed as set forth hereinbelow) as of the date
re final discretionary approval for that development is granted by the City.

Standarc City Development Impact Fees Payable by the Landowner include:

Development Impact Fees (Lodi Municipal Code Chapter 15.64)

San Joaguin County Regional Transportation Impact Fee (Lodi Municipal Code
Chapter 15.65

County Facilities Fee (Lodi Municipal Code Chapter 15.66)

San Joaquin County Multi-Species Habitat Conservation and Open Space
Development Fee (Lodi Municipal Code Chapter 15.68)

4y existing fees may be increased during the term of this Agreement provided that such
~creases are limited tc annual indexing (i.e. per the Engineering News Record Index, or the
~21 ar other index utilized by the City) and as provided in current fee ordinances. The initial
4 ustment shall be effective as of four years after the Effective Date of the Agreement and shall
o cacuiated based or the difference in the applicable index from the numerical rate at the end

ihe month following the third year after the Effective Date and the numerical rate at the end of
~= —onth following the fourth year after the Effective Date. All subsequent increases shall be
- ases ~n the annual change in the applicable index.  Notwithstanding the preceding sentence,
-4ex acjustments to the fees set forth in subsections 2.3 and 4 of this section shall be effective

noal as set forth in the relevant ordinances and resolutions. Moreover, Landowner will be
e o the indexing calied for above even if Landowner has filed a complete application for a

stng Tentative Map and will not vest against such indexing until payment of the fees as
-alied for in this Agreement.

§.3. New_ Development Impact Fees, Exactions and Dedications.
roowner agrees tc the pay the development fees identified in Section 6.1, including
.renifically subsections € 1.1 through 6.1.4. of this Agreement. With regards any fees applicable

esicential development, the Parties agree that the fees shall be payable at the earliest time
. tner zed pureuant to the Government Code Section 66007 as it exists as of the Effective Date
-~ this Agreement

“wcept as expressly provided herein, Landowner shall not be obligated to pay or provide any
Levelopment impact fees. connection or mitigation fees, or exactions adopted by City after the
“sective Date of this Agreement. Notwithstanding this limitation. Landowner may at its sole

g of
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neoretion elect to pay or provide any fee or exaction adopted after the Effective Date of thss
Agreement

8.4,

Fee Reductions To the extent that any fees payable pursuant to the

-urements of Sections 81 are reduced after the operative date for determining the fee has
-~urred the Landowner shall pay the reduced fee amount.

g

Community Facilities District Formation of a Community Facilities District

or Public Improvements and Services.

8.1.

inclusion in a Community Facilities District. Landowner agrees to

_coperate in the formation of a Community Facilities District pursuant to Government Code
&1 533117 et seq. ‘o be formed by the City. The boundaries of the area of Community
“zcilties District shall be contiguous with the boundaries of the Property excluding the portion of
4 4 7oned for commercial or office development  Landowner agrees not to protest said district
: and agrees tc vote in favor of levying a special tax on the Property in an amount not
* $600 per year per single family attached or detached residential dwelling unit and

r !O"!

tic!

{oee

i

TOOW T

g it

sear for each attached multi-family rental unit as adjusted herein.  The special tax
tated for all residential dwelling units for which a building permit is issued, and shall

e NI
e

& 10 be leviec neginning the subsequent fiscal year after the building permit is issued.
er acknowledges that the 2007-2008 special tax rate for the units in the Project will not

5600 per single family attached or detached dwelling unit and $175 per year for each
nulti-famity
£ vote by andowner against the levying of the special tax or a vote to repeal or

rental unit and that the special tax shall increase each year by 2% in

‘he special tax shall constitute an event of default under this Agreement.

t

e gt

9.2

Use of Community Facilities District Revenues Landowner and City

at the mprovements and services that may be provided with the special tax levied

L

o M O

w2

e Section 9.1 may be used for the following improvements and services:

Folice protection and criminal justice services;

Fire protection. suppression, paramedic and ambulance services;
Recreation and library program services,

Cperation and maintenance of museums and cultural facilities,
Maintenance of park. parkways and open space areas dedicated to the
City

Flood and storm protection services;

improvement, rehabilitation or maintenance of any real or personal
property that has been contaminated by hazardous substances;
Furchase, construction, expansion, improvement, or rehabilitation or any
real or tangible property with useful life of more than five years; and,
Design, engineering, acquisition or construction of public facilities with a
useful life of more that five years including:
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.

Local park, recreation, parkway and open-space facilities,

Libraries,

Childcare facilities,

Water transmission and distribution facilities, natural gas, telephone,
energy and cable television lines, and -

5 Government facilities.

oG M)

_andowner and City agree that Property does not presently receive any of these services from
he City and that all of these services are new services.

83. C nity Facilities District for R ial Pro - Financing.
- agdition 1o the funding provided as part of the Community Facilities District identified in
sectior @1 City acknowledges that Landowner may desire to finance the acquisition or
~nstruction of a portion of the improvements described in Section 8.2 through the Community
“scilities District The costs associated with the items identified in Section 8.2 shall be in
Ladition o the annual cost imposed to comply with Section 9.1. The following provisions shall
:ppiv 10 any to the extent that the L andowner desires to fund any of the improvements set forth
~ Section 8.2 through the Community Facilities District:

9.3.1 issuance of Bonds. City and Landowner agree that, with
the consent of Landowner, and to the extent permitted by
law. City and Landowner shall use their best efforts to
cause bonds to be issued in amounts sufficient to achieve
the purposes of this Section.

93.2 Payment Prior to Issuance of Bonds. Nothing in this
Agreement shall be construed to preclude the payment by
an owner of any of the parcels to be included within the
CFD of a cash amount equivalent to its proportionate share
of costs for the improvements identified in Section 8.2, or
any portion thereof, prior to the issuance of bonds.

9.3.3 Private Financing. Nothing in this Agreement shall be
construed to limit Landowner's option to install the
improvements through the use of private financing.

3.4 Acquisition and Payment. City agrees that it shall use its
best efforts to allow and facilitate monthly acquisition of
completed improvements or completed portions thereof,
and monthly payment of appropriate amounts for such
improvements to the person or entity constructing
improvements or portions thereof, provided City shall only
be obligated tc use CFD bond or tax proceeds for such
acquisitions

idle -0
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10 Processing of Subseguent Development Applications and Building Permits
imest o Landowner's compliance with the City's application requirements including,
erfealy. submission of required information and payment of appropriate fees, and assuming
dowrer is not in default under the terms and conditions of this Agreement, the City shall

css _andowner s subsequent development applications and building permit requests in an

oh

«heciticus manner I addition, City agrees that upon payment of any required City fees or
e Oy will designaie or retain as necessary, appropriate personnel and consultants to
~ess _andowner's development applications and building permit requests City approvals in

sxneditious manner

1%, Reserved

14, Amendment or Cancellation

11.1. Modification Because of Conflict with State or Federal Laws. In the
en that State or Federal laws or regulations enacted after the Effective Date of this
greement prevent or sreclude compliance with one or more provisions of this Agreement of
coure changes in plans. maps of permits approved by the City, the parties shall meet and
onfer i good faith in a reasonable attempt to modify this Agreement to comply with such
-cera -r State law or -egulation  Any such amendment or suspension of the Agreement shall

sporeved by the City Council in accordance with the Municipal Code and this Agreement.

11.2. Amendment by Mutual Consent. This Agreement may be amended in
g - time to time by mutual consent of the parties hereto and in accordance with the
cedures of State law and the Municipal Code

11,3 insubstantiai Amendments. Notwithstanding the provisions of the

- eceding Section 11.2 any amendments to this Agreement which do not relate to (a) the term
" ihe Agreement as provided in Section 5.2 (b) the permitted uses of the Property as provided
~rtions 62 and 7 © (c) provisions for reservation or dedication of land; (d) the location and

. reenance of on-site and off-site improvements; (e} the density or intensity of use of the
oot 4 the maximum height or size of proposed buildings or (g) monetary contributions by
“rowner as providec in this Agreement shall not, except to the extent otherwise required by
- ..re notice or public hearing before either the Planning Commission or the City Council

ciore the parties may execute an amendment hereto.

11.4 Amendment of Project Approvals. Any amendment of Project

Loprovals relating too (@) the permitted use of the Property; (b) provision for reservation or
-eqication of land: (c) the density or intensity of use of the Project; (d) the maximum height or
. e of oroposed builaings; (e) monetary contributions by the Landowner; (f) the location and
L ntenance of on-site and off-site improvements; or (g) any other issue or subject not identified
-substantial amendment” in Section 113 of this Agreement, shall require an amendment

. sgreement  Such amendment shall be limited to those provisions of this Agreement,
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wmich are implicated by the amendment of the Project Approval. Any other amendment of the
“roject Approval(s) shall not require amendment of this Agreement uniess the amendment of .
& Project Approval(s) relates specifically to some provision of this Agreement.

11 5. Cancellation by Mutual Consent Except as otherwise permitted
=rer 1rs Agreement may be canceled in whole or in part only by the mutual consent of the
ses o their successors in interest. in accordance with the provisions of the Municipal Code.

‘ces paid pursuant to this Agreement prior to the date of cancellation shall be retained by

12 Term of Project Approvals Pursuant to California Government Code Section

A457 Bla), the term of any parcel map or tentative subdivision map shall automatically be
viendec for the term of this Agreement.

13 Annual Review.

13.1. Review Date The annual review date for this Agreement shall occur
i-e! within the same month each year as the month in which the Agreement is executed or the
~ontt immediately thereafter

13.2. Initiation of Review. The City's Planning Director shall initiate the
- ua review by giving to Landowner written notice that the City intends to undertake such
- ew  Within thirty 307 days of City's notice, Landowner shall provide evidence to the
anming Director to demonstrate good faith compliance with the Development Agreement. The
ser ~° proof by substantial evidence of compliance, is upon the Landowner. The City's
. e i tmely initiate the annual review is not deemed to be a waiver of the right to do so at a
e ate accordingly Landowner 's not deemed to be in compliance with the Agreement by
e of such failure to nmely initiate review.

13.3. Staff Reports. City shall deposit in the mail to Landowner a copy of all
srorte and related Exhibits, concerning contract performance at least three (3) days prior
iy @rnyal review

13.4. Costs Costs reasonably incurred by the City in connection with the
. -eview shall be paid by Landowner in accordance with the City's schedule of fees and
ng rates in effect at the time of review

13.5. Non-compliance with Agreement; Hearing. If the Planning Director

- erines on the basis of substantial evidence, that Landowner has not complied in good faith
i+ e terms and conditions of the Agreement during the period under review, the City Council,
‘eceipt of any repori or recommendation from the Planning Commission, may initiate

- ceedings to modify or terminate the Agreement, at which time an administrative hearing shall
- caucted. :n accordance with the procedures of State law. As part of that final
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jetermination, the City Council may impose conditions that it considers necessary and
aporopriate to protect the interest of the City.

13.6. Appeal of Determination. The decision of the City Council as to
_andowner's compliance shall be final, and any Court action or proceeding to attack review, set
aside void or annul any decision of the determination by the Council shall be commenced within
“hirty (307 days of the final decision by the City Council.

14, Default Subject tc any applicable extension of time, failure by any party to
supstantially perform any term or provision of this Agreement required to be performed by such
~arty shall constitute 2 matenial event of default ("Event of Default”). For purposes of this
soreement. a party claiming another party is in default shall be referred to as the "Complaining
“ary and the party alleged to be in default shall be referred to as the "Party in Default.” A

~mplaning Party shal! not exercise any of its remedies as the result of such Event of Default
less such Complaining Party first gives notice to the Party in Default as provided in Section
and the Party i~ Default fails to cure such Event of Default within the applicable cure

14.1. Procedure Regarding Defauits.

14.1.1. Notice. The Complaining Party shall give written notice of
setault 1o the Party in Default, specifying the default complained of by the Complaining Party.
Delay v giving such notice shall not constitute a waiver of any default nor shall it change the
ame of aefault

14.1.2. Cure The Party in Default shall diligently endeavor to

e correct or remedy the matter complained of, provided such cure, correction or remedy

--a1l be completed within the applicable time period set forth herein after receipt of written

ce or such additional time as may be deemed by the Complaining Party to be reasonably
ccessary to correct the matter ;.

14.1.3. Failure to Assert Any faillures or delays by a

ompianing Party in asserting any of its rights and remedies as to any default shall not operate

2« 2 waiver of any default or of any such rights or remedies. Delays by a Complaining Party in

ssserfing any of its rights and remedies shall not deprive the Complaining Party of its right tc

stitute and maintain any actions or proceedings, which it may deem necessary to protect
assert r enforce any such rights or remedies.

14.1.4. Notice of Defauit. |f an Event of Default occurs prior to

-.ercising any remedies, the Complaining Party shall give the Party in Default written notice of
< ch default. If the default is reasonably capable of being cured within thirty (30) days, the Party
Jefault shall have such period to effect a cure prior to exercise of remedies by the
cmpiaming Party. f the nature of the alleged default is such that it cannot, practicably be
e within such thirty (30) day period, the cure shall be deemed to have occurred within such
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ity 30 day period i {a) the cure shall be commenced at the earliest practicable date
sliowng eceipt of the notice; (b) the cure is diligently prosecuted to completion at all times -
~ereafter (c) at the earliest practicable date (in no event later than thirty (30) days after the
“nc party's receipt of the notice), the curing party provides written notice to the other party
4 & cure cannot praclicably be completed within such thirty (30) day period; and (d) the cure
nleted at the eartiest practicable date in no event shall Complaining Party be precluded
xercising remedies if a default is not cured within ninety (90) days after the first notice of

efau is given

14.1.5. Legal Proceedings. Subject to the foregoing, if the Party
“e‘au fails 1o cure a default in accordance with the foregoing, the Complaining Party, at its
puor may institute legal proceedings pursuant to this Agreement or, in the event of a material
efal terminate this Agreement Upon the occurrence of an Event of Default, the parties may
= 2/l other remedies at law or in equity. which are not otherwise provided for or prohibited
sgreement. of In the City's regulations if any governing development agreements,

sress . including the remedy of specific performance of this Agreement.

14.1.6. Effect of Termination. If this Agreement is terminated
< owing any Event of Default of Landowner or for any other reason, such termination shall not
sfiec the validity of any building or improvement within the Property which is completed as of
o ste of terminatior provided that such building or improvement has been constructed

s, an to a building permit issued by the City. Furthermore, no termination of this Agreement

~revent Landowner from completing and occupying any building or other improvement

4 pursuant tc a valid buiding permit previously issued by the City that is under

~n at the time of termination, provided that any such building or improvement is
~ accordance with said buiiding permit in effect at the time of such termination.

15, Estoppel Certificate Either Party may. at any time, and from time to time,
i written notice from the other Party requesting such Party to certify in writing that, (a) this
reement is in full force and effect and a binding obligation of the Parties; (b) this Agreement
. ween amendec or modified either orally or in writing, or if so amended, identifying the
ymente and (¢) ‘o the knowledge of the certifying Party the requesting Party is not in
_ - he pedformance of its obligations under this Agreement, or if in default, to describe
"erE ~e nature anc amount of any such defaults. A Party receiving a request hereunder
yecuie and retur such certificate within thirty (30) days following the receipt thereof, or
~qer period as may reasonably be agreed to by the Parties. City Manager of City shall be
i 10 execute any certificate requested by Landowner. Should the party receiving the
4 execute and return such certificate within the applicable period, this shall not be

cemed 1o ve a default

6. Mortgagee Protection; Certain Rights of Cure.

16.1. Mortgagee Protection This Agreement shall be superior and senior tc
e placed upon the Property. or any portion thereof after the date of recording this
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agreement, including the lien for any deed of trust or mortgage ("Mortgage"”). Notwithstanding
‘he foregoing, no breach hereof shall defeat, render invalid, diminish or impair the lien of any
Mortgage made in good faith and for value, but all the terms and conditions contained in this
sgreement shall be binding upon and effective against any person or entity, including any deed
< “rust beneficiary or mortgagee ("Mortgagee") who acquires title to the Property, or any portion
nerenf ty foreclosure. frustee’s sale. deed in lieu of foreclosure, or otherwise.

16.2. Morigagee Not Obligated Notwithstanding the provisions of Section
sbcve no Mortgagee shall have any obligation or duty under this Agreement, before or
‘areclosure or a deed in lieu of foreclosure, to construct or complete the construction of

wrovements, or to guarantee such construction of improvements, or to guarantee such

sucton or completion or to pay. perform or provide any fee, dedication, improvements or
exaction or imposition; provided, however, that a Mortgagee shall not be entitied to devote

Sroperty to any uses or to construct any improvements thereon, authorized by the Project

ovais or by this Agreement. uniess Mortgagee agrees to and does construct or complete

snstruction of improvements, or guarantees such construction of improvements, or pays.
-me or provides any fee, dedication, improvements or other exaction or imposition as
wuirec oy the Project Approvals

16.3. Notice of Default to Mortgagee and Extension of Right to Cure |f
aceives notice from a Mortgagee requesting a copy of any notice of default given

ndowner hereunder and specifying the address for service thereof, then City shall deliver 1o

Mortgagee concurrently with service thereon to Landowner, any notice given to

Sndowner with respect to any claim by City that Landowner has committed an Event of Defauit.

- Mortgagee shall have the right during the same period available to Landowner to cure or

4 ar te commence to cure or remedy. the Event of Default claimed set forth in the City's

e Oity, through its City Manager. may extend the cure period provided in Section 15.1 2

- sre than an acditional sixty (60) days upon request of Landowner or a Mortgagee.

Severability Except as set forth herein, if any term, covenant or condition of

: Agreement or the application thereof to any person, entity or circumstance shall, to any

e

~e nvalid or unenforceable the remainder of this Agreement, or the application of such
-~venant or concition to persons, entities or circumstances other than those as to which it

s nvalid or unenforceable. shall not be affected thereby and each term, covenant or

of this Agreement shall be valid and be enforced to the fullest extent permitted by law;

Ldec  rowever I any provision of this Agreement is determined to be invaiild or

cable and the effect thereof is to deprive a Party hereto of an essential benefit of its

5@ hereunder, then such Party so deprived shall have the option to terminate this entire
~~regment from and after such determination

18. Applicable Law This Agreement shall be construed and enforced in

.- ~oraance with the laws of the State of California.

s ¢
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19 Attorneys' Fees and Costs in Legal Actions By Parties to the Agreement.
- culc any legal action be brought by either party for breach of this Agreement or to enforce -
. ooovisions herein, the prevailing party to such action shall be entitled to reasonable
. nmeye fees court costs, and such other costs as may be fixed by the Court.

20 Attorneys' Fees and Costs in Legal Actions By Third Parties to the
agreement and Continued Permit Processing. |f any person or entity not a party to this
.greement initiates an action at law or in equity to challenge the validity of any provision of this

Lreement or the Project Approvals, the parties shall cooperate and appear in defending.such
| sndowner shali bear its own costs of defense as a real party in interest in any such
indowner shal reimburse City on an equal basis for all reasonable court costs and

cys fees expended by City in defense of any such action or other proceeding and shall
-, sttorneys fees and costs that may be awarded to the third party or parties. The City
c= -zt n the ever! an action at law or in equity to challenge the validity of the Project
~uz< ¢ filed by a tnird party other than by a state or federal agency, the City will continue

e« and approve permit applications that are consistent with and comply with the Project

~.ac unless a court enjoine further processing of permit applications and issuance of

-

2° Transfers and Assignments. From and after recordation of this Agreement

sgmrst the Property. Landowner shall have the full right to assign this Agreement as 1o the

eperty or any portion thereof, in connection with any sale, transfer or conveyance thereof,

ine express written assignment by Landowner and assumption by the assignee of

;s<.gnment in the form attached hereto as Exhibit G. and the conveyance of Landowner's

‘he Property elated thereto, Landowner shall be released from any further liability or

satie- hereunder reiated to the portion of the Property so conveyed and the assignee shall

jeemed 10 be the "Landowner " with all nghts and obligations related thereto, with respect to

eved nropert.  Prior 1o recordation of this Agreement, any proposed assignment of

\gr=ement ny Landowner shall be subject to the prior written consent of the City Manager

cre of the City and the form of such assignment shall be subject to the approval of the City
e netther of which shall be unreasonably withheld

Y. Agreement Runs with the Land. Except as otherwise provided for in Section

nis Agreement. all of the provisions. rights, terms, covenants, and obligations contained in
sgreement shall be binding upon the parties and their respective heirs, successors and
§S:QNees representatives lessees and all other persons acquiring the Property, or any portion
cent - any interest erein. whether by operation of law or in any manner whatsoever. All of
.+ sons of this Agreement shall be enforceable as equitable servitude and shall constitute
ensnie funning wiln the land pursuant to applicable laws. including, but not limited to,
.+ 468 of the Givil Code of the State of California. Each covenant to do, or refrain from

- <ome act on the Property hereunder. or with respect to any owned property; (a) is for the
f such properties and i a burden upon such properties: (b) runs with such properties,

< binding upcr each party and each successive owner during its ownership of such
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sroperties or any portion thereof, and shall be a benefit to and a burden upon each party and its
roperty hereunder anc each other person succeeding to an interest in such properties.

23. Bankruptcy The obligations of this Agreement shall not be dischargeable in
arkrupicy ‘
24. Indemnification. Landowner agrees to indemnify, defend and hold harmiess
v anc its elected and appointed councils. boards, commissions, officers, agents, employees,
arc representatives from any and all claims, costs (including legal fees and costs) and liability
any personal injury or properlty damage which may arise directly or indirectly as a result
ary actions or inactions by the Landowner. or any actions or inactions of Landowner's
«oniractors subcontractors, agents, or employees in connection with the construction,
noroverment, operation or maintenance of the Property and the Project, provided that
srdowner shall have nc indemnification obligation with respect to the gross negligence or
o msconduct of City its contractors. subcontractors, agents or employees or with respect to
~arienance use o condition of any improvement after the time it has been dedicated to
wceepted by the Uity or another public entity (except as provided in an improvement
sgreement or maintenance bond) and (2) any additional mitigation required, including but not
~nec 1o payment of ary mitigation fees that may be imposed. as a result of a lawsuit filed by a
¢ party challenging o seeking to invalidate the Project Approvals.

25, Insurance.

25.1. Public Liability and Property Damage Insurance. At all times that

_eroowner s constructing any improvements that will become public improvements, Landowner

izl omaintain n effect a policy of comprehensive general liability insurance with 2

e -oocurrence combined single limit of not less than two million ($2,000,000) dollars and a

“tibe of not more than fifty thousand ($50,000) dollars per claim. The policy s¢ maintained

_andcwner shall name the City as an additional insured and shall include either a severability
¢ nlerest clause or cress-liability endorsement.

25.2. Workers' Compensation Insurance At all times that Landowner is
castructing any improvements that will become public improvements, Landowner shall
namtain Workers' Compensation insurance for all persons employed by Landowner for work at
~e Proect site. Landowner shall require each contractor and subcontractor similarly to provide
~vommers Compensation insurance for its respective employees.  Landowner agrees (o
“cemnts the City for any damage resulting from Landowner's failure to maintain any such

S orEnCe

25.3. Evidence of insurance. Prior to commencement of construction of any

~rovements which will become public improvements, Landowner shall furnish City satisfactory
voence of the insurance required in Sections 26.1 and 26.2 and evidence that the carrier is
uired o give the City at least fifteen (15) days prior written notice of the cancellation or
neron coverage of a policy. The insurance shall extend to the City, its elective and
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ppontive boards, commissions, officers, agents, employees and representatives and to
andowner performing work on the Project.

26 Excuse for Nonperformance. Landowner and City shall be excused from
erfo-ming any obligation or undertaking provided in this Agreement, except any obligation to
av any sum of money under the applicable provisions hereof, in the event and so long as the
«erformance of any such obligation s prevented or delayed. retarded or hindered by act of God,
re earthguake, flood, explosion action of the elements, war, invasion, insurrection, riot. mob
clerce  sabotage inability to procure or general shortage of labor, equipment, facilities,

astenals or supplies in the open market. failure of transportation, strikes. lockouts,
“aemration requisiticn, laws. orders of governmental, civil, military or naval authority. or any
her czase whether similar or dissimilar to the foregoing, not within the control of the Party
a2 e e extenson of tme to perform. The Party claiming such extension shall send written
i the claimer extension tc the other Party within thirty (30) days from the
nroencement of the cause entitling the Party to the extension.

&

27, Third Party Beneficiaries. This Agreement is made and entered into for the
e orotection and benefit of the Landowner and, the City and their successors and assigns.
lo otner person shall have any right of action based upon any provision in this Agreement.

28 Notices Ail notices required by this Agreement, the enabling legislation, or the
ceaue adopted pursuant to Government Code Section 65865, shall be in writing and
“elvered in person or sent by certified mail, postage prepaid.

Naotice required 1o be given to the City shall be addressed as follows:
CITY OF LODI
City Manager

F O Box 3006
Lodi CA 95241-1010

Notice required 1o be given to the Landowner shall be addressed as follows:

FRONTIER COMMUNITY BUILDERS, INC.

-'ne” party may change the address stated herein by giving notice in writing to the other party,
ino thereafter notices shall be addressed and transmitted to the new address.

29. Form of Agreement, Recordation; Exhibits. Except when this Agreement is
‘omatically terminated due to the expiration of the Term of the Agreement or the provisions of

iid iyt

Jerston 4 3792007



Section 5 3 (Automatic Termination Upon Completion and Sale of Residential Lot), the City shall
a_se ths Agreement, any amendment hereto and any other termination of any parts or -
~usiare hereof to be recorded at Landowner's expense, with the county Recorder within ten
1ays of the effective date thereof Any amendment or termination of this Agreement to be
“rdec that affects less than all of the Property shall describe the portion thereof that is the
ciect o such amendment or termination.  This Agreement is executed in three duplicate
wrale each of which s deemed to be an original. This Agreement consists of ___ pages and
“snibe which constiiute the entire understanding and agreement of the parties.

30 Further Assurances 1he Parties agree to execute such additional instruments
indertake such actions as may be necessary to effectuate the intent of this Agreement.

3 City Cooperation The City agrees to cooperate with Landowner in securing all
crote which may be required by City  In the event State or Federal laws or regulations
-racien afier the Effective Date or action of any governmental jurisdiction, prevent delay or

cciude ~ompliance with one or more provisions of this Agreement, or require changes in

- aps of permits approved by City, the parties agree that the provisions of this Agreement

. e modifiec externded or suspended as may be necessary to comply with such State and
coera aws of regulations of the regulations of other governmental jurisdictions. Each party
g =es o extend to the other s prompt and reasonable cooperation in so modifying this
Lgremen” or approved pians

ONITNESS WHEREQF  the City of Lodi, a municipal corporation, has authorized the
- of this Agreement in duplicate by its Mayor and attested to by its City Clerk under the

»f Ordinance No ___ adopted by the City Council of the City of Lodi on the
javof 2007 and Landowner has caused this Agreement to be executed.
‘LANDOWNER"
OF LODI FRONTIER COMMUNITY BUILDERS, INC.
wiicipal corporation
Name Biair King Name:
te ity Manager Its:




APPROVED A8 TO FORM:

0 Stephen Schwabauer
City Attorney

RS-0
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Exhibit A-2:

Exhibit B.

Exhibit B-1:

Exnibit C:
Exhibit -
Exhibit E
Exhibit F:
Exhibit G;
Exhibit H:
Exnibit |
Exhibit J:
Exhibit K
Exhibit L
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Growth Management Allocations

Annexation Approvals

Form of Assignment

Reserved

Park Improvements

Required Park Amenities

Benefited Properties

Agreement to Amend Westside Development Agreement



EXHIBIT A-1
LEGAL DESCRIPTION OF THE PROPERTY

The land referred to herein is situated in the State of California, County of San Joaquin,
City of Lodi, and is described as follows:



EXHIBIT A-2

DIAGRAM OF THE PROPERTY
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EXHIBIT C

Reserved



EXHIBIT D

DEVELOPMENT PLAN AND INFRASTRACTURE MAP FOR THE PROPERTY
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EXHIBIT E

WESTSIDE PROJECT
GROWTH MANAGEMENT ALLOCATION TABLE
ApplicableDate | Allocation
“fective Date of 215 Low Density Units (Reserve)

Develgpment Agreement

Within the Calendar Year One Year 70 Medium Density Units
after the Effective Date

Within the Calendar Year Two Years | 180 High Density Units
after Effective Date | 40 Low Density Units

T

Within the Calendar Year Three Years | 40 Low Density Units
after Effective Date

Within the Calendar Year Four Years 40 Low Density Units
atter Effective Date

‘Within the Calendar Year Five Years 40 Low Density Units
after Effective Date

\Within the Calendar Year Six Years ! 40 Low Density Units
after Effective Date

Nithin the Calendar Year Seven Years | 40 Low Density Units
after Effective Date

ANithin the Calendar Year Eight Years 40 Low Density Units
after Effective Date
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EXHIBIT F

ANNEXATION APPROVALS
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EXHIBIT G
FORM OF ASSIGNMENT

OFFICIAL BUSINESS
Document entitlied to free recording ‘
Government Code Section 6103 !

RECORDING REQUESTED BY

AND WHEN RECORDED MAIL TO: -
City of Lodi

+ 0. Box 3006

Lodi CA 85241-1910

Attn: City Clerk

(SPACE ABOVE THIS LINE RESERVED FOR
RECORDER'S USE)

ASSIGNMENT AND ASSUMPTION AGREEMENT
RELATIVE TO FRONTIER COMMUNITY BUILDERS WESTSIDE
DEVELOPMENT AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (hereinafter, the

sgreement” is emered into this day of , 200_ , by and
netween  Frontier Community Builders. a ___ corporation (hereinafter
Developer”), and a (hereinafter
Assignee’ )
RECITALS
Or o 2007, the City of Lodi and Developer entered into that

eriar agreement entitied "Development Agreement By and Between The City of Lodi
ane Erontier Community Builders, Inc. related to the development known as Frontier
“ommunity Builders Westside Project (hereinafter the "Development Agreement”).
Sreuant to the Development Agreement, Developer agreed to develop certain property
‘nre particularly described in the Development Agreement (hereinafter, the "Subject
Cronerty”) subject 1o certain conditions and obligations as set forth in the Development
-ement The Development Agreement was recorded against the Subject Property in

Sfficial Recoras of San Joaquin County on , 2007, as
cument No

i &

(£



2 Developer intends to convey a portion of the Subject Property to Assignee,
sommonly referred to as Parcel . and more particularly identified and
Jescribed in Exhibit A-1 and Exhibit A-2, attached hereto and incorporated herein by this
eference (hereinafter the "Assigned Parcel"}.

3 Develope desires to assign and Assignee desires to assume all of
Deveoper's right. ‘tle interest, burdens and obligations under the Development
Agreement with respect to and as related to the Assigned Parcel.

ASSIGNMENT AND ASSUMPTION

NOW THEREFORE, Developer and Assignee hereby agree as follows:

Developer hereby assigns, effective as of Developer's conveyance of the
sssigned Parcel to Assignee, all of the rights, title, interest, burdens and obligations of
Developer under the Development Agreement with respect to the Assigned Parcel.
Developer retains all the rights, title, interest, burdens and obligations under the
Neveiopment Agreement with respect to all other property within the Subject Property
swned by Develope:

2 Assignee hereby assumes all of the rights, title, interest, burdens and
obligations of Developer under the Development Agreement with respect to the
Assigned Parcel. and agrees to observe and fully perform all of the duties and
soiigations of Developer under the Development Agreement with respect to the
“ssioned Parcel. The parties intend hereby that, upon the execution of this Agreement
snvevance of the Assigned Parcel to Assignee, Assignee shall become substituted
‘o1 Developer as the "Developer” under the Development Agreement with respect to the

ssigned Parcel

All of the covenants, terms and conditions set forth herein shall be binding
and shall inure to the benefit of the parties hereto and their respective heirs,
sucCessors and assigns.

4 The Notice Address described in Section 28 of the Development Agreement
ior the Developer with respect to the Assigned Parcel shall be:

IN WITNESS HEREOF, the parties hereto have executed this Agreement as of
‘ne day and year first above written. This Agreement may be signed in identical
ounterparts
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DEVELOPER:

ASSIGNEE:

By

Frint Name:
Title Division President

L ® % Y LT

Umar Version 4 37972007

By:

Print Name:
Title:




EXHIBIT H

RESERVED
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EXHIBIT | _ i
PARK IMPROVEMENTS

Basin/Park Area Summary

) ) _ Westside Annexation
Park
Basin (1), Net Gross, Total,
Location ~ @&cres (2),acres acres acres
A 29 16 16 45
B 2.1 21 21
C - 82 5.4 6.1 14.3 |
- - Southwest Gateway Annexation
Park
Basin (1), Net Gross, Total,
_ocation __acres (2).acres acres acres
D 59 1.5 15 74| (3)
E 67 2.4 2.4 9.1 1 {4
F 4.8 15 1.5 623
G 2.2 2.2 22 |
H 2 2 2
~ Open Space on Century Bivd, B 0 0 0 {5)

r

w

DI 1= T R

oraft Version 4 3/9/2007

Westside Annexation area basin calculations not approved.
The basin area numbers are subject to change.

Net area measured from street right of way.

Area requirements are exclusive of bike and ped

routes.

“ark to be located at the southwest end of designated area.
Park to be located at the south end of designated

area

Two shivers of open space are shown on Century

Bivd.

Neither area provides sufficient space for park

‘acilities.



e e

-6

=

U

=
=
&
fad]
=t
g
]
-




LODT o/t ¥ UOISIIA YR
PREILIY]

ISBY PUL

HediH

1B D

S Ed

H R

HR R

altaltal

XK=

E S Bl kot

edi g

uisegy

X

Hed) g

A B Ed Ed od )

EAE A Ed o

ikt i el tallallsl

uisey

Hed|(l

uisegg

B}

uiseq

.

ey

St I s

Pl Pt o e

e Ead bl

=4

X

yieg

utseg] | v

daniLn,|

......... A
Buiyuuc

[ —

[ dumg
1ays00¢
voEdig

o

=

e

BuDRg
(REHTN
HO

anlssed | ({EIy)
meys

ML

a1qe | | punciBArg | seoysasiop

HUdL |

SIILINTNY HHVd G3HIND3Y

 LIgiMXE

[ad0g [ jeqoyseg

SIUUD |

Leid {100d
191 AN

yoey

Mgl

JH S




LUOT/6/L b UOISIOA Y]
9 roress

SHLLdOAd AL

MOLIHIHX A



LO0T/6/¢ p LOISIBA HRI(]
9-FOr6s8

INAWATHOV INAWAO TAADA AGISISIMN NAIWNY O WHHIOY

P LdIHXA



AND REFRAIN FROM CHALLENGING LAND USE PROJECT

"HIS AGREEMENT is made this 4% day of December, 2007 by and between the City
¢ Lodi (City), a California General Law city, represented by the City Manager and City
attorney with the limited authority as described in Section 1.A; Citizens for Open
“overnment, an unincorporated association (Citizens); and Frontlers Community Builders

‘Jeveloper) a dba of Frontier Land Companies, a California Corporation. The Parties agree
=5 follows®

Regitals.
s The Parties to the Agreement.

The City of Lodi (*City”) is @ General Law city governed by a five-nember ¢ity council.
“or all purposes herein and during all timee during the negotiation of this Agreement the City
vianager and City Attorney have represented the City, However In this Agreement and at all
“imes during the negotietion of the Agreement the City Manager and/or City Attorney have
acked the capacity or legal authority to bind the City of Lodi snd/or the City Council. The
Larties understand that thfoughout the negotlation and in executing this Agreement the City
Aanager and City Attorney can only recommend to the City Council that it ke certain
~tions. All authority and discretion remains with the City Council over whether the City
~uncil will approve or disapprove of this Agreement. The City Council is scheduled to hear
«w Project st 2 duly noticed public hearing scheduled after February 1, 2007.

“rizens Is an wnincorporated asscciation that has commented on the development
Sropused by Developer. The “Project” referred to herein is ae defined in the Development
greement for the “FCB Westside Project” with all Project Approvals described therein,
“nizens desire to have cerain mRigation measures snd clarifications added to the
eveopment Agreement negotiated between City and Developer that in the opinion of

czens will further the interest of the City end the interest of the public. if these

mendments are added w0 the draft Development Agreement in the form of this Agreement,
Jric shall be an exhibit to the Developrrent Agreements, then Citizens will support the
Sreiect, will not make negative comments about the Project's EIR or the Praject at any City

Surcll or other public hearings, and will not subsequently challenge the certification of the

& the Project Approvals, directly or indirectly. Ann Cerney shall be the sole spokesperson
-+t Cruzens and make these statements at the Clty Council hearing.
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Yeveloper, @ privele entity, is the applicant for the Development Agreements and
“roject Approvals described therein, The term “Developer” includes all related entities of
Developer and thelr sudcessors in Intsrest.

3. The parties agree that the Development Agreements contain commitments for
major infrastructure and emenities thet will result in public benefits for the City.

- Although Citizens are not fully satisfied with all aspects of the Project and EIR,
- has halenced the bepefits of the Project, including the changes 1o the draft Development
agreements as set forth in this Agreement, against the adverse effects of the Projects and

Jac concluded thet the Projects, separately or combined, are substantially more beneficial
o the City than detrimantal.

Ihe parties agree that the draft Development Agreement for the Project, scheduled o
- sonsidered by the City Council at the public hearing after January 1, 2007, Is to be hereby

amended by and through this Agreement, which shall be attached to the Development
Agreement as Exhibit oo

i Developer shall obtain permanent easements to be held by the City or other qualified
sty (e.g., Cemtral Valley Farmland Trust) limiting the use of San Joaquin County real
sroperty to agrieultural uses end related activities as are permitted from time to time under
the agricultural zoning laws of the County (*Agricultural Conservation Easements”). In
L roviding mitigation for impacts to agricultural land, Developer shall adhere to the terms of
‘ne final adopted San Joaquin County Agricultural Mitigation Ordinence, now under

~onsiceration by the San Joaguln County Board of Supervisors. (See November 14, 2006
draft Ordinance.)

Z Al » minimurg, and notwithstanding the terms of the final, adopted County
Srdinance, the Agricdtural Conservation Easements shall be recorded on a 1:1 acre
L‘,ziTzf‘;”iNed‘.developed)wr‘aﬁO against an aggregate total of up 10 152 acres, more of less,
~stained within FCB Wastside Project. involving one or more parcsls of land - though not
scessanly contiguous - with each mitigation acre located within San Joaguin County and
soned for agricultural uses (*Protected Properties”). If mitigation lands are located In the
primary Zone of the San Joaquin Deha that lies within the County, the mitigation ratlo shall
. o1 acre (conserved:developed) basls. However, if prior 1o the Developer's
nmplisnce with this agricultural mitigation requirement, the Sen Joaquin Board of
unervisors excludes jand within certain areas of the County (e.g., the Primary Zone of the
St from veing used for agricuftural mitigation purposes, the parties agree that those
s would be excluded from being used for mitigation purposes under this Agreement.

AL a minimum, and notwithstanding the terms of the final, adopted County
Srdinance, the Agricultural Conservation Easements may only apply to Protected Properties
+hat are nol encumbered by (a) any other perpetual open space conservation easement or
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deed restriction or (b) any other perpetual agriculture mitigation easement or deed
restriction. The cost of obtaining the Agricuftural Conservation Easements shall rest with the
Tevaloper. The Protected Properties must be subject to permanent restrictions on use to
ensure the availability of egricuitural production capacity by limiting non-agricultural
evelopment that is inconsistent with agriculture uses and related activities. In accordance
«h the County's November 14, 2006, draft Mitigation Ordinance section $-1080.2,
~ubdivision {(e){1), the Developer shall pay an administrative fee to cover the costs of
sdministering, monitoring and enforcing the farmiand conservation easement in an amount
o be determined by the qualified entity that will hold the conservation easement. If the City
olos the Agricultural Conservation Easements, the City will monitor the Protected Properties
~shiee to the easements blannually through its Planning Commission to ensure compliance
it the requirements of this provision. If the City is selected to hold the Agricultural

crservation Fasements, Developer will pay City $5,000 to compensate the City for

nonitoring cost/contingencies In connection with the Agricultural Conservation Easemenis
i the Westside Project.

"he Agricultural Conservation Easements shall be recorded in the applicable ratio(s)
sgelns & minimum of each acre 10 be developed (or more) within any phased Final
subdivision Map of the Project prior to the date the first residential building permit is issued
o Developer for any such phase thereof.

o City sha!l notify Citizens of which site(s) are selected to meet the requirements of this

arovision 30 days prior to the recordation of any Agricultural Conservation Easements
sursucat to this Agreiement. if both Citizens and the City agree, the mitigation ratio
pplicable to mitigation lands outside of the Delta Primary Zone may be reduced if the
Neveloper proposes lo abtain conservetion easements that, in the judgment of both Citizens
nd the City, have a grester mitlgation value than lands that could otherwise be used as
sigaion for agricuttural impacts of the Projects under this provision.

onservation Fea

1 Developer shall become a Californie Green Builder prior to the construction of

nomes within the Projects, The California Green Builder program requires that all
omes are at least 15% more energy efficient that currently mandated by Title 24 in
slifornia and meet guidelines for energy efficlency set but the US Environmental Protection
\gency. The homes within the Projects may contain a variety of energy efficient features
.nd ahternative energy features such as high efficient insulation, high performence windows,
-i¢h efficient heating and cooling equipment, cool roofing, radiant barriers, awnings,
verhangs day lightingend qualified lighting,

. Developer's status as a Callifornia Green Builder requires Developer to
mplement water consetvation features that saves 20,000 gallons per home per year.
“eveloper shall provide front yard landscaping using weather based irrigation controliers
.nd drip irrigation and may utilize other water conservation features such as high efficlency
xtures and efficient plumbing technologies, products end materials. Developer also agrees
- use weather based irrigation controliers In front yerds, parks and commeon areas.
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3) Developer shall make aveilable solar power features and electricai car
"arging stations or outlets thet homeowners within the Projects may elect to purchese as

sart of that homeowner's option package.

4) Developsr agrees that at least 50% of the construction site waste shall be
-acynled of otherwise diverted from landfill disposal. '

5) Developer shall use only EPA approved natural gas fireplaces, fireplace

rsarts woodstoves or pellet stoves when such fireplaces are ingtalied. Developer will
smoly with all federal, state and local laws and regulations pertaining to the Installation of

wood burmning fireplaces.

8) Developer will encourage landscape maintenance companies 10 use electric-
yowered equipment.
7 Shade trees will be planted where appropriate throughout the Project and

scated 1o shade paved areas and to protect dwellings from energy consuming
savironmental conditions.

8) Developer agrees 10 comply with the California Green Builder program that
.ppiies to high density.residential units. Currently a pilot program exists that is substantially
similer to the low density program, with the exception of the 20,000 gallon per home per
«ear in water conservation.

Developer belleves that the Project’s current land use plans promote the principles of
wew Urbanism that include neighborhoods that are walk-able, interconnected, that include
pedestrian friendly streetscapes; bioycle friendly design elements; well Integrated, highly
Jisible, and publicly accessible open spaces. Developer is also committed to designing the
specific components of the Projects to Include housing and structurai forms that are visually

nieresting, well modulated, constructed of high quality materials, proportionate to thelr
srroundings, and a range of housing types, sizes and affordabliity,

astructure: Developer agrees to implement the

r edestrig :
foliowing measures:

1) Provide pedestrian enhancing infrastructure that includes: sidewalks
and pedestrian paths, direct pedestrian connections, street trees to shade sid_ewallcs,
~edestrian sefety designs/infrastructure, street lighting and/or pedestrian signalization and

signage, and

2) Provide bicycle-enhancing infrastructure that includes: bikeways/paths
-ennecting to 8 bikeway system as well as secure bike parking.
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E Lodi Egsteide: The Project’s requirement for inveatmaht in Lodi's eastside
~ummunity as set forth in the FCB Westside Development Agreement Is hereby amended 1o
reqitire 1hat any units which are selected by the Developer to be rehabilltated or replaced

2nd which are currently at affordable rents for persons or families of low income shall
ramain affordable for persons of low income.

‘Water Supply: Additional entitlements for urban development within the Project ares
.¢.. subdivision maps, parcel maps, building permits, etc.) shall not be granted for any
dwellings within the Project eresz after total water use exceeds the prajected safe
sroundwater yield of the Project area until additional water sources (e.g., W.I.D. groundwater
‘echarge or water trsatment or otherwise) are avallable. According to the Westside-
Southwest Gateway Project Weter Supply Assessment (July 2006) (“WSA™), a total of
soproximately 257 acre feet per year will be available for the Westside Project upon its
snnexation while the 1otal projected water demand will likely be in excess of that amoum
efore full build-out ocours. The purpose of this provision, then, is to ensure that water use
v “he Project, does not exceed the projected increase in safe groundwater yleld attributable

.anexation of the Project ares into the City until additional water sources (e.g., W..D.
- ircwater recherge or water treatment or otherwise) are available. (See WSA, Figure 5-4.)

Agricultyggl Conflicts: Developer shall strive to phase development in @ manner that
Jil reduce land use conflicts with lands currently in agricultural use to the west of the

Sroject. To the extent feasibie, Developer will generalty develop the Project in an east to
west direction.

<. Chelienges:

1) o Chalienge by Gitizena/Cerney: This Agreement will not become
~#factive in the event that Citizens and/or Ann Cemey: (1) file any legal action challenging
e City's certification of the EIR; (2) file any legal action challenging the City's approval of
‘he Project's land use approvals, including the amendments to the West Side Facilities
aster Plan; (3) file any legal action chellenging the San Joaquin Local Agency Formation
Sommisslon’s complignee with CEQA; (4) file any legal action challenging the San Joaquin

-~al Agency Formation Commission's approval of the annexation of the territory to the City
“ _odh, (5) qualify a referendum petition 10 require an election concerning one or more of
e Broject’s legisiative approvals, or (6) violate the terms or the spirit of this Agreement in
iy giher mannel.

2)  Challenge by Third Parly:

2. The amendment to the Development Agreement called for in this
agreement will become partially ineffective as set forth below in the event that any other
nary (1) files any legal action challenging the City's certification of the EIR; (2) files any
legal action challenging the City's epproval of the Project's land use approvals; (3) files any
‘efial action challenging the San Joaquin Local Agency Formation Commission's compliance
wit CEQA; (4) files a legal action challenging the Sen Joaquin Local Agency Formatlon
“cmmission's approval of the annexation of the territory to the City of Lodi; or. (5) qualifies &
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refersndum petition 1o require an election concerning one or more of the Project’s legislative
approvais.

3 if an event triggers a partial invalidity as called for above, the
atic o number of acies to be mitigated per Section 2,A. will be reduced by 50% and
imbursement of & portion of the fees paid to Citizens under the Southwest Gateway
Development Agreement dated November 15, 2006 (see Paragraph 3C. therein) shall be-
Jue from Citizens to Developer (within 60 days of its written notice to Citizens) In the amount
¢ §7,600. . Moreover, Citizens’ statute of limitations to file an action challenging the City's
- nification of the EIR and/or land use approvais will be tolied for thirty (30) days from the
nitations period established by CEQA. City and Developer grant 2 second conditional and
mited tolling of the statute of limitations to file an action challenging City’s certification of
e EJF. This conditional and limited tolling will only arlee upon a legal challenge by a third
erv i LAFCO's determination on the EIR and/or annexation and Citizens' time to file an
Lction shall extend for only thirty (30) days after the third party files its action.

in the event that dismissals with prejudice are filed with any
nricable Court before answers are filed in the third party litigation then Citizens will
Jemiss any subsequent actions and the terms of this Agreement shall be fully restored.

Miscellaneous.

A Ann Cemey, as the sole representative of Citizens, shall appear at all
sppropriate Clty Counell hearings and express support for the approval of this Agreement,
and non-oppasition to the City Council's approval of the Project and certification of the EIR,

8 Citizens represents and warrants that Ann Cemey has authority 1o execute

this Agfeemem on behalf of Citizens and is authorized to speak on behalf of the organization
1 sl Lodl Clity Counciland other public meetings.

o Developer has previously agreed 1o conditionally pay $40,000 10 Citlzens as
‘elmbursement to Citizens for attorney fees expended in the negotiation and executing of an
“mendment to the Southwest Gateway Development Agreement along the same lines as set
‘ot apove. therefore, the partles further agree that Developer owes no additional amgunts
.- re'mburse members of the Citizens for any time and effort expensed in the process of
amending the Westside Development Agreement.

D. if the public benefits included in this Agreement are not adopted by the City
Council, Citizens' support for approval of this Agreement and non-opposition to the City
~ouncll's approval of the Projects and certification of the EIR will be withdrawn &and its
Lroviously stated objections will be renewed. City and Developer agree not to assert an .
sxhpustion of administrative remedies defense as to those issues specifically raised and
~xhausted at hearings regarding the Project if litigation ensues and this agreement becomes
~u!l and void, or partially invalid, under this Agreement.
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shali be immediately effective and binding upon Citizens and
- eveioper, but subject 1o termination by condition subsequent should the Lodi City Council |
me of its public hearing on the FCB Westlake Project

At ratify this Agreement at the t

cneduled after February 1, 2007. The remainder of this Agreement shall only become
“Hecuve upon the Citv Council approval of the amendment to the draft Development
\greement that 8re described in Sectlon 2, Notwithstanding any other provision herein 10
ne contrary, because of the nature of the mitigetion messures set forth nerein (e.g., rato of
-1 acres for agriculture mitigation}, the parties agree that this Agreememt shall be effective

a5 stand-alonse reso

This Agreement%

jutions of their disputes as 10 this Project.

Agreement called for in this Agreement are
it nor its individual members shall
jeslon over the sufficiency of

ic agencles. Further neither
any others 10 challenge the
neither Citizens, nor fts
a petition 1o place 2

bout the Project’s legisiative approvals.

to the Development
cil, Citizens agrees that neither
in Local Agency Formation Comm
annexation decislons by these publ
nall encourage or give assistance to

administretively or Judt
indirectly assist of actually circulate

¢ the amendment
adopted by he City Coun
- e the City or ihe San Joagu
e EIR or the land use/
4izens nor N5 members §

-~ aveloper's Project either
Aermbers, will encourags,
refependum on the baliot 10

5.  Counterparts.
nt may be executed In counterpans.

force an plection 8

This agreeme

\\

Frontier La Companfas
Ry: Tem Doucsetie. president

e
City of Lodi 7
Bythaiang. City M§ A e

Bv. Ann Cerney
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